be placed with their lunch containers, or in
a designated area during the shift.  At the
end of the shift, the SCSR's for these miners
will be left near the bottom of the elevator
and will be stored in a designated area which
will be identified with a conspicuous "Self-
Rescuer" sign.

The inspector's testimony demonstrates that MSHA has
failed to make its case with respect to the three self-
contained self-rescuers in the tool room.  As set forth in
the plan, the operator is required to have the self-rescuers
within 10 minutes' walking distance of miners who are outby
the working sections.  The inspector testified that he
looked up and down the track haulage which is the primary
entrance and exit and did not see anyone (Tr, 69-70) .  He
assumed that because he saw no one in the track entry, the
individuals who left the three self-rescuers were electri-
cians who went somewhere else more than 10 minutes away (Tr.
81-82}.  This is not necessarily so.  The inspector did not
look anywhere but the track entry (Tr. 82),.  In particular,
he did not look in the belt entry where he admitted there
could have been belt cleaners working within 10 minutes'
walking distance (Tr. 82-85).  Accordingly, no violation can
be found with respect to the three self-rescuers.

The situation with respect to the fourth self-rescuer
is different.  The night before the inspector issued the
citation, he saw it hanging up alongside the track haulage
in the same place it was when he issued the citation (Tr.
71-73).  The inspector so informed the operator's safety
inspector who accompanied him (Tr. 94) .  Based; upon the
evidence, the inference is warranted that the self-rescuer
had not been moved and was in the same place the entire
time.  This violated that section of paragraph 10 quoted
above, which requires that self-rescuers for miners working
outby working sections must be left near the bottom of the
elevator at the end of the shift.

The inspector testified that in his experience, extra
self-rescuers were not taken on the section (Tr, 114-116),
There is one self-rescuer per miner on the section (Tr,
117) . He has been at this mine frequently and has seen this
practice (Tr. 117),  Therefore, because one self-rescuer was
left behind, someone must have travelled from the section to
the bottom near the elevator without one.  I accept the in-
spector's uncontradicted testimony that this is a gassy mine
(Tr. 105, 107). Based upon the foregoing, I conclude the
violation was serious and that the operator was negligent.

1823ted  activity  and  apparently   irritated Sprague,   the
